
OFCCP issues final “Interpre-
tive Standards for Systemic
Compensation Discrimination
under Executive Order 11246”
and also finalizes its companion
“Voluntary Guidelines for Self-
Evaluation of Compensation
Practices for Compliance with
Executive Order 11246.”

Background. On June 16,
2006, OFCCP issued its final ver-
sion of the methodology it is
using to investigate potential sys-
temic discrimination in contrac-
tor compensation practices.
OFCCP also issued, on the same
date, its final version of the
Voluntary Guidelines for contrac-
tor self-evaluation of compensa-
tion practices.  OFCCP’s
“Standards” and its “Voluntary
Guidelines” are not regulations
and do not have the binding force
and effect of law.  Nonetheless,
the “Standards” and the invita-
tion to contractors to take volun-
tary action are current OFCCP
policy and thus “bind” the
OFCCP.  OFCCP first proposed
the interpretive Standards on
November 16, 2004 (69 FR
67246 and 69 FR 67252).
OFCCP adopted almost all of the
proposals without substantial
change.  The following is a
description of the two notices, as
published in final form.

Interpretive Standards for
Systemic Compensation Dis-
crimination under Executive
Order 11246

The OFCCP has explained that
the reason for issuing these
Standards is to institutionalize
and codify the agency’s present
methods of investigating sys-
temic compensation discrimina-
tion.  They do not regard these
Standards as representing a dra-
matic change for the contractor
community, as it places no new
burdens on contractors.  The pur-
pose is to tell the contractors
what rules the OFCCP will fol-
low.  The Standards apply to all
contractor establishments or, if
multiple establishments have
been consolidated into a single
affirmative action plan, then all
employees covered by that plan
are subject to a single systemic
compensation investigation. The
Standards also make clear that
the agency will not rely for evi-
dentiary purposes on the so-
called “salary grade” theory to
determine if a contractor has
engaged in systemic discrimina-
tion in its compensation program
(NOTE:  The “salary grade” the-
ory argues that since the contrac-
tor has determined that job titles
placed in the same salary grade
have the same value, there should
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be no difference between minori-
ties and nonminorities or women
and men unless the difference
between them can be explained
by obvious causes, such as per-
formance or tenure.  The differ-
ences are measured by a simple
mean or median calculation
using the earnings of each group
in each grade.  The basic
assumption in the theory is that
regardless of job title, positions
placed in the same salary grade
should have the same earnings
potential.)   Sixteen paragraphs
in the preamble to the final
Standards were used by OFCCP
to assert that this theory has no
basis in Title VII case law.
However, the agency may con-
tinue to use the “salary grade”
approach for initial prioritizing
during a desk audit, to determine
the contractor’s potential selec-
tion for a systemic investigation
of compensation using these new
Standards. 

Some comments were
received from the public to the
November 16, 2004 proposal
suggesting the use of substantial
OFCCP staff and budget to
investigate compensation would
be at the expense of the agency’s
ability to assure contractors were
meeting their affirmative action
obligations.  The OFCCP affir-
matively rejected this suggestion,
arguing that the Executive Order
requires both nondiscrimination
and affirmative action, and that
the focus by OFCCP on systemic
discrimination in the workplace
would give tangible incentives to

contractors to assure they were
implementing their affirmative
action obligations to prevent
such discrimination.

The Standards contain
three essential steps in the
OFCCP methodology for con-
ducting a systemic compensation
discrimination investigation.
First, the OFCCP will attempt to
place most of the job titles at a
contractor establishment or affir-
mative action program into
Similarly Situated Employee
Groups (SSEG’s).  Secondly,
these SSEGs will be the subject
of multiple regression analysis,
the basic tool which the agency
will use in these investigations.
Thirdly, the OFCCP will also uti-
lize anecdotal evidence in sup-
porting any statistically signifi-
cant finding of potential discrim-
ination in any of these employee
groups.  Each of these provisions
is discussed below.  We have
attempted to give a summary of
the OFCCP’s reaction to selected
public comments that were made
during the official comment peri-
od immediately after these
Standards were proposed.   Many
more comments were received
than those reflected here, some
of which were highly technical in
nature.  Readers wishing a full
exposure to the public comments
and OFCCP responses should
read the preamble to the final
Interpretive Standards published
in the Federal Register, Vol. 71,
No. 116, p. 35124ff, Friday, June
16, 2006.

1. Similarly Situated
Employee Groups (SSEGs).
Employees are defined as simi-
larly situated with respect to pay
decisions where the employees
perform similar work, have simi-
lar responsibility level, and occu-
py positions involving similar
qualifications and skills.  It is the
OFCCP intent to cover 80% of
all employees at an establish-
ment or within an affirmative
action plan by placing them in
SSEGs.

OFCCP Reaction to
Public Comment.    The OFCCP
agreed with some commenters
that similarity in job duties,
responsibility level, and
skills/qualifications may not be
the only factors considered in
developing employee groups.
Others which could impact com-
pensation include, but are not
limited to, different department
assignments, other functional
divisions of the corporation with
different budgets, or different
pay plans, such as team-based
pay plans or incentive pay plans,
etc.  The agency did not agree,
however, with those commenters
who believe the agency should
adopt the “substantially equal”
Standards of the Equal Pay Act,
noting that many courts and the
EEOC have interpreted Title VII
to allow comparisons of individ-
uals who are “similarly situated”. 

Some commenters were con-
cerned that the OFCCP (as well
as contractors if they choose to
adopt the Voluntary Self-



Evaluation Guidelines) may be
forced to combine employees
into SSEGs who are not suffi-
ciently similar just to make the
job group large enough to be sta-
tistically significant.  They noted
that OFCCP’s desire to cover
most of the employees of a facil-
ity when conducting its analysis
further aggravated this concern.
OFCCP agrees that it may be
expected that some employees
will fit into no suitable SSEG for
purpose of conducting a statisti-
cal analysis, and in such cases
they will not be included in the
statistical analysis, regardless of
statistical size requirements or of
OFCCP’s general objective to
include a significant majority of
employees in the regression
analyses.

2. Multiple Regression
Analysis.  OFCCP will use mul-
tiple regression analysis as the
principal tool to conduct its
audits of compensation practices.
The regression would include
those factors important to pay
decisions, such as education,
work experience with previous
contractors, seniority in the job,
time in a particular salary grade,
performance ratings, and others.
Adverse findings against minori-
ties or women must be statistical-
ly significant to two or more
Standards deviations to be a
potential basis for a finding of
unlawful compensation discrimi-
nation.
If separate regressions by cate-
gories of jobs will not permit
OFCCP to assess the way the

contractor’s compensation prac-
tices impact a significant number
of employees, OFCCP states it
could perform a “pooled” regres-
sion, which combines these cate-
gories of jobs into a single
regression.  If used, OFCCP
would assure that the regression
includes appropriate “interaction
terms”, and would run statistical
tests generally accepted in the
statistics profession, such as the
“Chow test” to determine which
interaction terms should be
included in the pooled regression
analysis.
.
OFCCP Reaction to Public
Comment. During the comment
period some attorneys and statis-
ticians argued that multiple
regression is inaccurate because
it does not evaluate pay and per-
sonnel decisions directly (or
indirectly through a “pay pro-
gression study”).  This argument
basically states that Title VII for-
bids discriminatory decisions,
and each pay decision must be
analyzed in that context to deter-
mine if an illegal act occurred.
The OFCCP rejects these views,
noting that the Supreme Court
has approved multiple regression
under Title VII of the Civil
Rights Act, and that looking at
individual compensation deci-
sions would impose significant
burdens both on OFCCP and on
contractors during OFCCP’s
investigation to obtain the infor-
mation needed for the suggested
analysis.  Secondly, the OFCCP
argues that the commenters’ sug-
gestion would combine pay, pro-

motion, and perhaps other per-
sonnel decisions in the same
analysis, making it difficult to
define the nature of the alleged
discrimination or to determine an
appropriate remedy.

Some commenters raised con-
cerns about the use by OFCCP of
“pooled regression models” – the
statistical process discussed
above of combining job groups
too small for statistical analysis
into larger groups.  The OFCCP
asserts that the agency will not
compare employees who are not
similarly situated, and that
pooled regressions must contain
category factors that are defined
so as to include in the group only
similarly-situated employees.
OFCCP will run statistical tests
generally accepted in the statis-
tics profession (e.g. the ”Chow
test”), to determine which inter-
action terms should be included
in the pooled regression analysis.
Further, the agency does not
intend to use the pooled regres-
sion model on a widespread basis
as a preferred approach.

Several commenters raised con-
cern about the independent fac-
tors which should be considered
in modeling a multiple regres-
sion analysis.  Since the proposal
spoke of such factors as educa-
tion, work experience, salary
grade, seniority, performance rat-
ing, etc., the question was raised
whether OFCCP investigators
may believe all of those factors
needed to be in any regression
model.  At the opposite pole, oth-



ers feared that investigators
might believe that no factor
could be considered which was
not listed in the proposal.
OFCCP takes the position that
the variables that needed to be
considered would depend on the
facts of a particular case, and the
intent in the proposal was only to
list the typical factors as an
example.  The agency notes that
some of the factors not listed, but
which could be applicable in a
particular case, include leaves of
absence, employment with a
predecessor company, whether
the educational degree is related
to the contractor’s position, etc.

Many commenters also noted
that contractors do not collect
data in their HRIS systems on all
of the factors that may influence
compensation decisions, and that
some of the factors used in mak-
ing compensation decisions can-
not be quantified.  OFCCP states
that they do “not expect contrac-
tors to maintain all of the data
necessary to conduct a multiple
regression analysis in its HRIS
system.  Nor does OFCCP
require that contractors collect
such data and build a database to
turn over to OFCCP during a
compliance review.  Instead,
OFCCP will gather the pertinent
information through interviews
and through review of personnel
files and other pertinent docu-
ments.  Once OFCCP gathers the
necessary information, OFCCP
staff will build a database.
OFCCP does not presume that
every factor that may influence

compensation is necessarily
quantifiable.  OFCCP may
attempt to account for such fac-
tors in the regression model
through categorical variables or
proxies, if possible.  OFCCP also
may assess whether unquantifi-
able or inherently qualitative fac-
tors explain multiple regression
results through non-statistical
methods.”  

3. Anecdotal Evidence.
OFCCP takes the position that
anecdotal evidence is important
in establishing systemic compen-
sation discrimination and that
rarely will a Notice of Violation
be issued by the agency alleging
systemic compensation discrimi-
nation absent anecdotal evi-
dence. 

OFCCP Reaction to Public
Comment. Several commenters
argued that OFCCP should never
allege systemic compensation
discrimination without anecdotal
evidence of discrimination, nor
should the agency ever allege
systemic compensation discrimi-
nation based only on anecdotal
evidence.  OFCCP disagrees
with these comments.  The
agency argues that there may be
cases in which the statistical
analysis is so compelling that an
allegation of systemic discrimi-
nation is warranted even in the
absence of anecdotal evidence of
compensation discrimination.
Similarly, the amount, weight,
and reliability of anecdotal evi-
dence found in a case may sup-
port an inference of systemic dis-

crimination, even in the absence
of statistical evidence.

Voluntary Guidelines for Self-
Evaluation of Compensation
Practices for Compliance with
Executive Order 11246

The purpose of the
Voluntary Guidelines for Self-
Evaluation of Compensation
Practices (hereinafter referred to
as “Guidelines”) is defined as
offering contractors a Standards
of self-evaluation consistent with
the OFCCP’s Interpretive
Standards.  If properly adopted,
OFCCP will find the self-evalua-
tion acceptable under 41 CFR
60-2.17 (b) (3), a regulation
adopted on November 13, 2000
which requires contractors, as
part of their Affirmative Action
Programs, to analyze and evalu-
ate their compensation practices.
The OFCCP strongly states that
the guidelines are voluntary, and
that contractors may continue to
choose whatever form of self-
evaluation they deem appropriate
in order to comply with OFCCP
regulations requiring contractors
to perform a self-evaluation of
their compensation practices.
However, for contractors who
voluntarily conform their self-
evaluation to the Standards,
OFCCP will coordinate its com-
pensation investigation, giving
deference to the contractor’s
methodology and reviewing only
the documentation and results.



Remedy to Contractor Findings
of Illegal Discrimination  Is
Required. In addition to devel-
oping a self-evaluation system
consistent with the Interpretive
Standards, contractors who
accept this option must also take
appropriate remedial action to
correct statistically significant
compensation disparities
between employees in an SSEG
where such disparities are not
explained by legitimate, non-dis-
criminatory factors.  The
Guidelines state that the remedi-
al action that is appropriate will
depend on the facts of the case
but should include back pay and
other make-whole relief.
NOTE:  While the Guidelines
use the word “should” it is
understood that in practice,
OFCCP will expect contractors
to award back pay and provide
any other make-whole relief as
may be required.

Relationship with Item 11 of the
Scheduling Letter.   Several com-
menters asked how OFCCP
would coordinate the audits for
contractors who chose to adopt
the Guidelines and voluntarily
conducted an appropriate self-
evaluation with the Scheduling
Letter and particularly Item 11 of
the Itemized Listing, which asks
for the submission of compensa-
tion data in much more generic
format.  OFCCP has added a pro-
vision in the final Guidelines to
clarify this issue.  Contractors
opting for the self-evaluation
espoused in the Guidelines will
not be required to submit com-

pensation data in response to
Item 11. 
Instead, the contractor should
respond to the Item 11 request by
noting that the contractor “seeks
compliance coordination under
the OFCCP voluntary compensa-
tion self-evaluation guidelines.”
OFCCP staff will then call the
contractor to discuss the contrac-
tor’s self-evaluation program
and, based on that initial discus-
sion, OFCCP will determine
what documents and information
it will review in the particular
case.

Record Retention. Contractors
choosing to adopt the OFCCP
Standards and to benefit from
OFCCP’s assumption of compli-
ance with regulatory require-
ments must: 1) maintain docu-
ments necessary to explain and
justify its decisions with respect
to SSEGs and the exclusion of
certain employees from such
groups; 2) document factors
included in the statistical analy-
sis and the form of the statistical
analyses; 3) maintain for two
years the data used in the analy-
sis and results of the analyses; 4)
similarly maintain data used to
support any non-statistical meth-
ods the contractor used to evalu-
ate pay decisions of those
employees not included in statis-
tical analysis; 5) document any
follow-up investigation into sta-
tistically significant disparities
and the conclusions reached;
and, 6) document any pay adjust-
ments made to remedy such dis-
parities.  All such documents and

referenced data must be made
available to OFCCP during a
compliance review.  OFCCP
retains the right to review addi-
tional data and to conduct inter-
views as may be necessary.

Alternative Compliance Cert-
ification. OFCCP recognizes
that “some contractors may take
the position, based on advice of
counsel, that their compensation
self-evaluation is subject to cer-
tain protections from disclosure,
such as the attorney client privi-
lege or attorney work product
doctrines, and that these protec-
tions would be waved if the con-
tractors disclosed the self-evalu-
ation.”  The agency states it will
permit a contractor to certify its
compliance with 41 CFR 60-2.17
(b) (3) in lieu of producing the
methodology or results of its
compensation self-evaluation.
Such a certification would need
to be in writing, signed by a duly
authorized officer of the contrac-
tor under penalty of perjury, and
state that the contractor has per-
formed a compensation self-
evaluation with respect to the
affirmative action program or
workplace at issue, at the direc-
tion of counsel, and that counsel
has advised the contractor that
the compensation analysis is sub-
ject to the attorney-client privi-
lege and/or attorney work prod-
uct doctrine.  In such cases,
OFCCP will assume the contrac-
tor has met its obligation under
41 CFR 60-2.17 (b) (3), but
OFCCP will evaluate the con-
tractor’s compensation practices



without regard to the contractor’s
own analysis.

Adverse Inference. The pream-
ble to the Guidelines advises that
OFCCP’s formal policy is that if
a contractor declines to adopt the
methods outlined in the guide-
lines, such a decision will not be
used as a basis for any negative
or adverse inference about the
contractor’s compliance status.
However, if a contractor fails to
adopt any self-evaluation
method, such failure will be the
basis for a finding of noncompli-
ance with 41 CFR 60-2.17 (b)
(3). 

OFCCP Reaction to Public
Comment. Since the Guidelines
require that contractors conform
their self-evaluation of compen-
sation in a manner consistent
with the OFCCP Interpretive
Standards, most of the public
comments regarding the devel-
opment of SSEGs, the use of
multiple regression analysis, and
incorporation of independent
variables in the regression model
follow the pattern of those
addressing the Interpretive
Standards. 

One special concession
was made, however.  Both the
proposal and final version
require annual self-evaluations.
The final version, however,
requires the self-evaluation using
the Interpretive Standards should
cover at least 70% of all employ-
ees reported in the affirmative
action program or workplace. If

the contractor has 500 or more
employees in the affirmative
action plan the statistical analysis
must be multiple regression
analysis.  The proposal required
a multiple regression analysis if
the contractor had over 250
employees and required 80%
inclusion of all employees in the
affirmative action plan in the
regression itself.  The OFCCP
agreed with several public com-
ments that the proposed thresh-
olds were a substantial burden. 

Lastly, some commenters
asked for a grace period before
the Standards become effective.
The OFCCP rejects this propos-
al, noting that the Standards levy
no particular contractor obliga-
tion to gather data, build databas-
es, or perform multiple regres-
sion analysis, and that the
OFCCP will do all of those activ-
ities as a part of its compliance
audit.

NELI’S OWN ANALYSIS OF
THE TWO COMPENSATION
DOCUMENTS

The issuance in final
form of OFCCP’s Interpretive
Standards for Compensation
Discrimination and the Voluntary
Guidelines for Self-Evaluation of
Compensation Practices for
Compliance With Executive
Order 11246 is consistent with a
now long- standing trend, which
has dramatically changed the
agency’s primary role of enforc-
ing affirmative action to investi-
gating systemic discrimination.

This newsletter, and NELI’s
annual Affirmative Action
Briefings, have been addressing
that evolution for some years. 
The OFCCP has now codified
this change.  Further, the agency
has gone to great lengths to
assure that its approach to the
investigation for systemic dis-
crimination is consistent with
views held by the majority of
legal and statistical scholars.
While some may have differing
approaches, there is little chance
that the courts will not continue
to uphold multiple regression,
properly modeled and executed,
and a primary source of evidence
of systemic compensation dis-
crimination.

However, systemic com-
pensation analysis is complex
and time consuming.  The
OFCCP’s own Interpretative
Standards and Guidelines consis-
tently speak of these complica-
tions and readily admit that most
contractors are not expected to
undertake such a staff and cost
intensive self-evaluation, much
less do so for the majority of all
of their employees at each loca-
tion on an annual basis.  On
numerous occasions in the pre-
amble to both documents, the
OFCCP reminds the reader that
the Guidelines are voluntary, and
that contractors can do whatever
kind of self-evaluation they wish
to undertake that is consistent
with the general obligation, as
prescribed in the regulations, i.e.,
to analyze and evaluate their
compensation practices to deter-



mine if there are gender- race- or
ethnicity based disparities.  But
how many of these types of
investigations can the OFCCP
competently perform?

Last year the agency
began implementing a new con-
tractor targeting process called
the Federal Contractor Selection
System (FCSS).  While other
factors are considered, such as
past audit history, the FCSS still
depends primarily on the EEO-1
Reports as used in the prior
Equal Employment Data System
developed on 1983.  The reason
for the revised selection system
was to identify contractor estab-
lishments where OFCCP would
be more likely to find systemic
discrimination.  In FY 2005,
OFCCP selected 3,560 contrac-
tor establishments for potential
review.  OFCCP notices many of
these contractors for review dur-
ing the fiscal year.  NOTE: rela-
tively few reach the on-site stage.
The FCSS targeting has not been
shown to be predictive of likely
discrimination.  In FY 2006, a
larger number of contractors will
receive Notification Letters.  But
like 2005, it is anticipated that
the vast majority of these con-
tractors will not experience an
on-site review.  The review will
be closed at the desk audit stage
or after certain additional data is
made available.  The number of
desk audit closings will likely
continue to increase during FY
2006, as the agency seeks to find
those few contractors who may
be reasonable candidates to merit

spending substantial staff and
budget to undertake a compensa-
tion investigation.  In the pream-
ble to the Interpretive Standards,
the agency notes that in the past
three years “OFCCP pursued
enforcement litigation in two
cases [unnamed] using multiple
regression analyses that did not
rely on the grade theory.  These
were the first two compensation
cases OFCCP has filed in twen-
ty-five years, and both cases
resulted in significant settle-
ments, including a near record
$5.5 million settlement”.  It is
understood that no case has been
filed since the Interpretive
Standards were published for
comment, although there are
some in the development stage,
which may become litigation
worthy.

All of this is not to say
that OFCCP has taken the wrong
course.  It is only to say that the
vote is still out.  Affirmative
Action, in itself, has had a sub-
stantial impact on opportunities
for minorities and women.  Many
believe its impact in breaking
barriers and opening new oppor-
tunities has been greater than that
of Title VII.  The Glass Ceiling
Initiative, for instance, caused an
awakening among large contrac-
tors to a long ignored issue.  But
the glass-ceiling program is no
longer an OFCCP priority.  The
measure of the systemic discrim-
ination initiative will depend on
whether the scales measuring its
results can balance the necessary
reduction in the attention

OFCCP can give to the efforts of
contractors to take affirmative
action in recruitment, training
and human resources empower-
ment that will inevitably result. 

Contractor Impact and Sug-
gestions

Contractors are now faced with
three basic choices regarding the
Voluntary Guidelines.  These
options are described below.

1.     Contractors may volun-
tarily agree to conduct a self-
evaluation consistent with the
Guidelines without invoking the
protection of the attorney-client
privilege.  If this option is cho-
sen, the contractor will so advise
OFCCP that it is desires the com-
pliance coordination incentive
when responding to a Scheduling
Letter and will not be required to
provide data as requested in para-
graph 11 of the Itemized Listing.
OFCCP will then advise the con-
tractor of what information it
wants to review regarding the
contractor’s self-evaluation of its
compensation practices.

2.     Contractors may wish to
voluntarily agree to conduct a
self-evaluation consistent with
the Guidelines, but wish to pro-
tect the process and results under
attorney-client privilege.  If so,
the contractor will sign an
Alternative Compliance Cert-
ification.  Because the contractor
is not eligible to participate in the
compliance coordination incen-
tive, if a Scheduling Letter is



received the contractor will be
required to furnish data respon-
sive to paragraph 11 of the
Itemized Listing.  OFCCP will
then conduct its own investiga-
tion, but will not find that the
contractor failed to meet the
requirements of 4l CFR 60-2.17
(b) (3).  

3.     Contractors may choose
to not voluntarily agree to con-
duct a self-evaluation under the
Guidelines, preferring to conduct
a self-evaluation of compensa-
tion of its own design.  The con-
tractor may or may not decide to
place this specific self-evaluation
under attorney seal.  If it elects to
do so, it may sign an Alternative
Compliance Certificate, provid-
ed such an evaluation was in fact
initiated by counsel with the
intention of such protection.  In
that case, OFCCP will not find
that the contractor failed to meet
the requirements of 41 CFR 60-
2.17 (b) (3).  As in paragraph 2,
above, the contractor will need to
respond to the data requests con-
tained in the Itemized Listing
whether or not the contactor has
signed an Alternative Comp-
liance Certificate.  

Most contractors will not
undertake an annual multiple
regression analysis at each of its
establishments or AAPs with 500
or more employees (as well as
some type of statistical test using
SSEGs and factors that affect
compensation at locations with
fewer than 500 employees), and
make the results of individual

facility analyses (and the reme-
dies, if appropriate) available to
the OFCCP during an audit.
Such information may be avail-
able in discovery, and offer seri-
ous potential liability to the con-
tractor.  Further, regression
analyses are by their very nature
extremely fragile. Statistically
significant disparities can be
shown in one computer run, and
disappear a few weeks later in
another exercise because of
slight changes in employment
group size or demographics, or
by the addition of a single inde-
pendent variable.

Most contractors will
likely continue to submit no
more or no less than what is
required in the Scheduling Letter.
Data submitted by salary grade is
usually not probative, and of lit-
tle use to plaintiff attorneys, par-
ticularly after salary grade analy-
sis has now been officially so
abused by the Department of
Labor.  Many contractors may
want to perform at least limited
statistical analyses of their com-
pensation practices to assure they
control liability and are compli-
ant with the law, but will do so
under attorney seal.  

Contractors will want to
consider now what efforts they
are making and are willing to
share with the OFCCP with
regard to their own self-evalua-
tion of compensation.  OFCCP
has made it clear that it intends to
enforce the regulatory require-
ment to conduct some kind of

self-evaluations, and will inquire
concerning the documentation a
contractor has as evidence of
having done so.  Many contrac-
tors are submitting qualitative
narrative statements addressing
the kinds of activities that are in
place to avoid discrimination,
such as monitoring their market
surveys, reviewing employee
evaluations and salary increases
and bonuses to defend against
bias, doing random cohort analy-
ses in which the salaries of simi-
larly situated individuals are
compared, etc.  Contractors will
want to document all of these
activities and be prepared to
share them with the OFCCP
should they be audited.  There is
nothing in OFCCP regulations
that requires statistically based
self-evaluations.  Further, while
not accepted by the OFCCP for
purposes of coordinated compli-
ance monitoring under these new
guidelines, contractors may wish
to undertake a tiered approach to
its self-evaluations and to con-
duct more vigorous statistical
inquiry only for those depart-
ments or job groups which fail
less data intensive review.

What will be the most
important to the contractor, how-
ever, are the data it must first
submit to the OFCCP when
responding the Scheduling
Letter, especially the compensa-
tion data requested in paragraph
11 of the Itemized Listing.
Wherever else OFCCP may look
to determine if it wishes to pur-
sue an establishment for an in-



depth compensation investiga-
tion, it will look to the contrac-
tor’s first data submission.  Thus,
contractors should know what
they are sending, and what it
might imply to the agency.

Most contractors will
supply data by salary grades
since most contractors use salary
grades in their compensation sys-
tem rather than salary ranges,
rates or levels.  Contractors
should advise the OFCCP how
their salary system operates and
submit data reasonably reflective
of that system. Manipulating data
or creating false structuring will
likely be unsuccessful if not
fraudulent.

OFCCP has stated it will
use “mean salaries” for compari-
son purposes within grades.
Thus, if the contractor submits
grade data showing number of
employees by race and gender
and annual pay, the OFCCP will
simply calculate the average
salary for each group and deter-
mine if the number of times
women or minority average earn-
ings are less than their compara-
tor is significant.  If it is, the
company will likely be asked for
more data.  If it is not, closure
after the desk audit is likely.
Contractors should undertake
this same exercise before they
send the data to the OFCCP.  If
there are no serious differences
in average pay, the game may
already have been won.  If there
are, contractors should examine
the average pay in those ques-

tionable pay grades and deter-
mine if there is a nondiscrimina-
tory pattern that could explain
the differences – perhaps women
or minorities are in departments
where the pay schedule is lower,
or in jobs at the lower levels of
the pay grade.  It would be par-
ticularly helpful if such dispari-
ties in placement could be shown
to be race or gender neutral, such
as recent hiring or expansion in
certain departments or divisions.
In short, the contractor should do
the work and make its case.  The
contractor’s explanations should
be sent with its data to the
OFCCP along with a listing of
the kinds of proactive efforts the
contractor is undertaking to
assure nondiscrimination in com-
pensation.  Giving the full pic-
ture and correct explanations to
the agency is in the best interest
of both parties.  If the contractor
is not unlawfully discriminating
in compensation, and can show
that nothing in the data they have
reflects otherwise, even prelimi-
narily, then the OFCCP is best
served knowing that rather than
wasting limited staff and budget
on a compliant contractor.

The National Employment
Law Institute will continue to
monitor the OFCCP’s imple-
mentation of its Interpretative
Standards and report news-
worthy developments in this
Newsletter.  As well, these
issues will be fully analyzed
during NELI’s annual
Affirmative Action Briefing
series this October.  The
brochure will be available
July 12. 
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******

Please contact Leonard
Biermann if you have any
further questions.  He can be
reached on his direct line at
301-865-0500.  You should
also watch for updates con-
cerning these and other mat-
ters on NELI’s web site
www.neli.org

 


