
Update on the EEOC's
Proposed ADAAA Regulations.

On September 23, 2009, the
EEOC published in the Federal
Register proposed final regula-
tions on the ADA Amendments
Act.  These proposed final regu-
lations were similar in most
respects to the proposed regula-
tions they submitted in June 2009
to the White House Office of
Management and Budget
(OMB). As you might remem-
ber, I discussed these proposals
extensively in my August 2009
newsletter. Surprisingly, the
EEOC received only 28 public
comments during the 60-day
“notice and comment” period,
which ended in mid-November.
Now, the EEOC is in the process
of considering those comments
and resubmitting proposed final
regulations to OMB (which will
again review the proposals).

Although I originally thought the
EEOC would finalize regulations
in early 2010, they now say they
are aiming to have final regula-
tions by July 2010. I think a big
part of the delay is that the
Commission is down to two
Commissioners, so there is not
even a quorum to pass final regu-
lations. The President submitted
three nominees to the U.S. Senate

for approval and the Senate held
hearings, but has (for some rea-
son) failed to vote on the nomina-
tions.

Importantly, the world doesn’t
stop just because the EEOC has
not issued regulations. Rather,
the vacuum created by the lack of
EEOC regulations opens the door
for courts to decide the scope of
the ADAAA. This, of course,
means that plaintiffs and employ-
ers can make informed, creative
arguments to the courts, using the
existing case law combined with
ADAAA legislative history.

At NELI’s ADA/FMLA Compli-
ance Update in April in Chicago,
San Francisco and Washington
D.C., our panel will discuss
these proposed final regulations
and an analysis of what is likely
to be in the final regulations. We
will also focus on arguments that
can be advanced in the courts
both before and after regulations
are issued. EEOC counsel will
be on hand to provide their per-
spective.

The Current “Hot” Issues.

As I said in my August 2009
newsletter, I think the hottest
ADA issue is what it means to be
“substantially limited.” Since

Published by:
NATIONAL EMPLOYMENT

LAW INSTITUTE

www.neli.org

AMERICANS WITH DISABILITIES
ACT NEWSLETTER

FEBRUARY 2010

This newsletter is intended to
provide an update of develop-
ments affecting compliance
with the ADA and the 2008
ADA Amendments Act.  This
information is provided by
David K. Fram, Esq, Director,
ADA & EEO Services for
NELI, as a courtesy to those
in the employment community
who have utilized NELI’s
ADA training services.  Mr.
Fram may be reached at NELI
at 303-861-5600 or by email
at neli@neli.org to respond to
questions and to schedule in-
house trainings.  Nothing in
this newsletter is to be con-
strued as legal advice from
Mr. Fram or NELI.

2010
ADA & FMLA

COMPLIANCE UPDATE

CHICAGO • APRIL 8-9
SAN FRANCISCO • APRIL 15-16

WASHINGTON, D.C. • APRIL 22-23

• Latest significant ADA cases
• EEOC’s latest policies
• The impact of the ADA

Amendments Act
• EEOC’s proposed regulations
• Breaking FMLA issues
• Recent DOL regulations
• ADA/FMLA Overlap

 



the EEOC punted on this defini-
tion in its proposed regulations,
the issue is not likely to be sub-
stantively addressed in the final
regulations. So, it will be up to
the courts to decide how serious
is serious enough to be consid-
ered “substantially limiting.”

Courts also have weighed in on
other important ADA issues over
the past few months. For exam-
ple, courts have discussed
whether attendance can be con-
sidered an “essential function” of
a job. Although EEOC has gen-
erally said attendance is not a job
function, courts have held other-
wise. Late 2009 decisions from
the Eleventh and Second Circuits
support employers who want to
argue that attendance is essential.
There also have been interesting
cases, helpful to employers, on
issues such as whether employ-
ers can add to or change job
functions of existing positions.
In one recent Tenth Circuit case,
the court held that the employer
could make needed changes,
even though the employee with a
disability claimed his disability
prevented him from performing
the new functions.

Employers also frequently ask
me about the actual steps they
should take in the reasonable
accommodation “interactive
process.” New cases from the
Third and Seventh Circuits dis-
cuss the necessary hoops, includ-
ing meeting with the employee,
requesting relevant information,
and discussing alternatives. In

addition, I always tell employers
that documentation of these steps
is not only a smart idea, but
indeed a necessity (in case of lit-
igation).

I still continue to think that the
most difficult reasonable accom-
modation issues include whether
“cost/benefit” is appropriate in
deciding whether an accommo-
dation is reasonable, and whether
non-competitive reassignment
is required.

We will be discussing all of these
issues at the April ADA/FMLA
program. In addition, we will be
analyzing a number of fast-
breaking FMLA issues in light of
the recent DOL regulations and
case developments, including
managing intermittent leave
abusers, how to best utilize DOL
forms, appropriate and effective
contact with the employee's
health care provider, and more.

I hope you will join us!
D.K.F. 
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